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No. 13,366 

QUESTIONS PRESENTED 

Appellant was convicted on all counts of a six count 
indictment charging: him with the sale and possession of 
heroin on two different dates. On one of the dates, he did 
not personally hand over to the police officer a capsule 
containing heroin, but so associated himself in the ven¬ 
ture that the trial court submitted the three counts involved 
to the jurv under the “aiding and abetting theorv”. 18 
U.S.C.§2(a). 

During the trial, a Government chemist identified the 
substance in the capsules involved as containing heroin, 
lu’drochloride, a narcotic drug derived from opium. But, 
on objection by the Government, counsel for appellant was 
not permitted to ask whether the witness could distinguish 
whether a sample of heroin was the product of organic 
morphine or the product of synthetic morphine. 

In the opinion of the appellee, the following questions 
are presented: 

(1) "Whether the trial court correctly submitted Counts 
IV, V and VI to the jury under the “aiding and abetting 
theory^’. 

(2) Whether the trial court properly exercised its dis¬ 
cretion in curtailing the cross-examination of the Govern 
ment chemist on an immaterial issue. 
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United States Court of Appeals 
For the District of Columbia Circuit 

Xo. 13,36C 

William Joseph Matthews, Appellant, 

V. 

United States of America, Appellee. 

Appeal from the United States District Court for the 
District of Columbia 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

The appellant, William Joseph Matthews, has appealed 
from a judgment of conviction^ entered on a jury verdict of 
guilty- on all counts of a six count indictment charging 
him with violating the Federal Xarcotic Laws. Counts 1 
and IV charged the sale, barter and exchange of narcotics 
not in pursuance of a written order, written for that pur- 

1 U.S. District Court Criminal No. 94-56. 

2 The trial began April 12, 1956. The jur\- returned its verdict on April 16, 
1956. 
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pose in violation of Section 2 of the Harrison Narcotic Act, 
as amended, 26 U.S.C. § 4705(a). Counts II and V charj^ed 
the sale and distribution of narcotics not in or from the 
original stamped package in violation of Section 1 of the 
Harrison Narcotic Act, as amended, 26 U.S.C. § 4704(a). 
Counts III and VI charged the concealment and sale of 
narcotics knowm to have been illegally imported in violation 
of the Narcotic Drugs Import-Export Act, as amended, 
21 U.S.C. § 174. 

The first three counts of the indictment related to the 
sale, possession, concealment of heroin on October 22, 1955. 
Counts IV, V and VI related to the sale, possession, con¬ 
cealment of heroin on November 4, 1955. Appellant Avas 
sentenced on Hay 11, 1956, and received consecutive sen¬ 
tences totalling two to six years on the two sets of counts.^ 
This appeal followed. 

During October and November, 1955, the Narcotic Squad 
of the Metropolitan Police Department was pressing an 
investigation of narcotic violations in the Southeast section 
of 'Washington (R. 57-58). About 12:00 noon, on October 
22, 1955, Officer James W. Vailes of the Narcotic Squad, 
while working in plain clothes and accompanied by special 
employee Lee Padgett, drove an unmarked police car to the 
vicinitv of Kentuckv Avenue and C Streets, S. E, in the 
District of Columbia (R. 12, 13). After leaving their car, 
they were approached by the appellanf* who inquired 

3 Appellant was sentenced to serve a term of imprisonment of from 

One (1) year to Three (3) years and to pay a fine of One Hundred Dollars 
($100.00) on Count One; 

One (1) year to Three (3) years and to pay a fine of One Hundred Dollars 
($100.00) on Counts Two and Three; said sentence to run concurrently 
with sentence imposed on Count One; 

One (1) year to Three (3) years and to pay a fine of One Hundred Dollars 
($100.00) on Count Four; said sentence to take effect at the expiration 
of sentence imposed on Count One; 

One (1) ye.ar to Three (3) years and to pay a fine of One Hundred Dollars 
($100.00) on Counts Five and Six; said sentence to run concurrently 
with sentence imposed on Count Four. 

4 Officer Vailes testified that the appellant had seen him and that he had 
seen appellant “in the area of Kentucky and C Streets” previously but that 
appellant was known to him only as “Jo Jo” (R. 13, 18, 53). 


whether tliey were “straij^ht’’’ and wlio, wlieii advised that 
they were “looking”, told them to come over to his 
house on C. Street (K. 13, 15-16). 

In appellant’s living room. Officer Vailes gave appellant 
$3.00 and was told to wait there (R. 16). Appellant then 
left the room and was gone al)OUt ten or fifteen minutes 
(R. 16-17). When he came back, he told Vailes and Padgett 
to come out on the porch where he handed two capsules con¬ 
taining a narcotic drug to the officer (R. 17, 56-57). \ ailes 
and Padgett then l(‘ft. Later at Police headquarters iii 
the Narcotic Squad Room, tlie officer placed the two cap¬ 
sules in a cream-colored envcilopo, initialed and dated the 
envelope, and placed it in the office safe (R. 10). On 
October 24-, 1955, Vailes turn(*d the enveloi)e over to Officer 
John Panetta who made a field test*' on a part of the con¬ 
tents of one of the capsules which revealed from the color 
reaction (purplish) the presence of a narcotic alkaloid of 
the opium group (R. 21, 57, 64). 

On November 4, 1955, about 6:00 p.m. the appellant. 
Officer Vailes, and Padgett again met in the vicinity of 
Kentucky Avenue and C. Streets S.E. (R. 21, 23). Dur¬ 
ing their conversation, appellant suggested that they drive 
to a Joe Cave’s house to get some narcotics (R. 24). When 
they reached Cave’s house, the officer gave a])])ellant $3.00. 
But Cave apparently wasn’t home and appellant returned 
the money (R. 25-26). Later, back at Kentucky and C 
Streets, the trio was joined by a man called “Chilly”. Ap¬ 
pellant and Chilly, it appears, were acquainted, and after 
a brief conversation between the two men, appellant intro¬ 
duced Officer Vailes to Chilly as being “all right”. (R. 
26, 44, 129). At Chilly’s suggestion, the four men drove in 
the officer’s car to a connection that Chilly and the appel¬ 
lant knew about in Southwest AVashington (R. 26, 44, 47, 
48). During the ride, it was agreed that Chilly would make 
“the buy” and Matthews would go with him (R. 47). 

5 Officer Vailes explained that the term “straight” meant “If we had had 
some heroin, if we had bought some heroin already, or were we looking 
(R. 16, 49). 

C A chemical preparation known as a Marquis ’ reagent. 
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Before the appellant and Chilly left the ear, the officer 
again gave appellant $3.00. When appellant and Chilly 
came back: 

. Chilly said the man that he was going to bny the 
heroin from didn’t have enough caps for me and ho 
gave me one cap and a dollar and half back”" (R. 27). 

The officer then drove the group back to Iventucky and 
C Stn'Ots where Chilly and appellant left the car. Re¬ 
turning to the office of the Narcotic Squad, Officer Vailes 
first placed the capsule in a cream-colored envelope, intialed 
and dated the envelope and turned the envelope over to 
Officer Panetta (R. 28).® 

During the time of this general investigation, a capsule 
was selling for $l.b0. Vailes, never told the appellant how 
many capsules he wanted but just handed ap])ellant $3.00 
each time. (R. 30). Vailes testified that on neither of the 
dates ir.volved did he give the ap})ellant an oflicial written 
order form for the narcotics, nor did he see on either oc¬ 
casion anv revenue stamps attached to the capsules (R. 
17, 27, 28). 

Appellant never admitted he sold any narcotics to 
Officer Vailes. Instead, he asserted that on October 22, 
1955, he had not met Vailes and Padgett on the street 
but that they had come to his home in a vain attempt 
to get him to help them obtain narcotics (R. 112-114, 136, 
140, 141). lie denied he had gone to Joe Cave’s house 
on Xovember 4, 195.5, and, although he conceded he went 
for a ride with X'ailes, Padgett and Chilly and knew what 
they were going for, he stoutly maintained that he had 
no part in the illegal transaction which followed (R. 115, 
121, 124, 12.5-128). 

Each purchase by Officer Vailes was chemically analyzed 
by the United States Chemist, James R. Young. At the 

"“The man” apparently “only had six caps” (R. 48). 

8 After making a preliminary field test, Officer Panetta testified that he 
delivered the contents of this envelope to the U. S. Chemist James L. Young 
on November S, 195.5. Panetta had previously delivered the capsules involved 
in the October 22, 1955 transaction to Dr. Young on October 24, 1955 (R. 
65-67). 


trial, he identified the substance in each capsule as con¬ 
taining heroin hydrochloride, a narcotic drug derived from 
o])ium (R. 72, 74). During his cross-examination, he said 
that the parent of heroin is a drug culled morphine which 
can be produced synthetically (R. 70). Counsel for ap- 
})ellant then asked whether the witness could distinguish 
whether a sample of heroin was the product of organic 
morphine or the product of synthetic morphine (R. 80). 
The Goverment objected on the ground that the answer 
was immaterial inasmuch as the term “narcotic drug” 
by definition now includes substances produced by means 
of chemical synthesis within its prohibition (R. SO). After 
argument, the Court sustained this objection (R. 81, 83-90). 

STATUTES INVOLVED 

Title 26, United States Code, Section 4704 (a) provides: 

It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stumped package; and in the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 

Title 26, United States Code, Section 4705 (a) provides: 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pursu¬ 
ance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 

Title 21, United States Code, Section 174 provides: 

AVhoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary* to 
law, or receives, conceals, buys, sells or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary 
to law, or conspires to commit any of such acts in vio- 
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lation of tlio laws of tho I'nitod States, shall be fined 
not more than $2,000 and imprisoned not less than two 
or more than five years. For a second offense, the 
offender shall he fined not more than $2,000 and ini- 
y)risoned not less than five or more than ten years. 
For a third or subsequent offense, the offender shall 
he fined not more than $2,000 and imprisoned not less 
than ten or more than twenty years. Upon conviction 
for a second or subsequent offense, the imposition or 
execution of sentence shall not he suspended and pro¬ 
bation shall not he cfranted. For the purpose of this 
subdivision, an offender shall be considered a second 
or subsequent offender, as the case may be, if he 
previously has been convicted of any offense the pen¬ 
alty for which is provided in this subdivision or in 
section 2557 (b) (1) of Title 26, or if he previously 
has been convicted of any offense the penalty for 
which was ]-)rovided in section 9, chapter 1, of the Act 
of Uecember 17. 1914 (38 Stat. 789), as amended: 
sections 171, 173 and 174-177 of this title: section 12, 
chapter 553. of the Act of Auirust 2, 1937 (50 Stat. 556) 
as amended: or sections 2557 (b) (1) or 2596 of title 
26. After conviction, but prior to pronouncement of 
sentence, the court shall be advised by the United 
States Attorney whether the conviction is the offend¬ 
er’s first or a subsequent offense. Tf it is not a first 
offense, the United States Attorney shall file an in¬ 
formation settin,": forth the prior convictions. The 
offender shall have the opportunity in open court to 
affirm or deny that he is identical with the person 
previously convicted. If he denies the identity, sent¬ 
ence shall be postponed for such time as to permit 
a trial Ix^fore a jury on the sole issue of the offender’s 
identity with the person previously convicted. Tf the 
offender is found by the jury to be the person pre¬ 
viously convicted, or if he acknowledtrcs that he is such 
person, he shall he sentenced as prescribed in this 
section. 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had posses¬ 
sion of the narcotic drucr, such possession shall be 
deemed sufficient evidence to authorize conviction un¬ 
less the defendant explains the possession to the 
satisfaction of the jury. 
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Title IS, United States Code, Section 2(a) provides: 

"Whoever commits an offense ag’ainst the United 
States, or aids, abets, coimsels, commands, induces, 
or procures its commission, is imnishable as a princi¬ 
pal. 


SUMMARY OF ARGUMENT 

I. 

The record amply supports the trial court's decision to 
submit Counts TV, V, and VT to the jury under “the aidinjj: 
and abettinc: theory.” 18 U.S.C. § 2(a). The evidence 
shoAved that appellant consciously shared in the criminal 
acts for which he was indicted. Tlie testimony of the 
Government demonstrated the collaboration and asso¬ 
ciation of appellant as an intentional participant in the 
common desijrn. Appellant should not be permitted to 
escape his penalty merely because another may have been 
the dominant figure in effectuating their criminal purpose. 

II. 

Cross-examination, Avhile a matter of right, is not un¬ 
limited in its scope. Control of the situation is vested 
in the judicial discretion of the trial judge. Appellant’s 
claim that he aa’us prejudiced by the ruling of the trial 
court curtailing his cross-examination of the Government 
chemist is Avnthout substance. Ev’en though it is noAv 
theoretically possible, but not economically feasible, to 
synthesize narcotic drugs, the rationality of the pre¬ 
sumption of importation from possession of heroin is not 
destroyed. Importation of opium for the purpose of 
manufacturing heorin is specifically forbidden by laAv, 21 
U.S.C. § 173. Opimn is still not a domestic product. 
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ARGUMENT 

I. 

The Trial Court Correctly Submitted Counts IV. V, and VI To 
The Jury Under The "Aiding And Abetting Theory". 

Appellant contends that the trial court erred in sub¬ 
mitting Counts IV, V, and VI to the jury. He says that 
the evidence failed to establish any criminal participation 
on his part in the transaction of November 4,1955, and that 
consequently the court should have granted his motion for 
judgment of acquittal. Hule 29 (a) of the Federal Rules 
of Criminal Procedure. 

However, applying the tests enunciated in Curley v. 
United States:* SI U.S. App. D.C. 389,160 F. 2d 229 (1947), 
cert, denied, 331 U.S. 824 (1947), where the requirements 
as to quantity and character of proof necessary to warrant 
submission of a ease to a jury were sueeinetly e.xpressed, 
it is readily apparent that there is no substance to appel¬ 
lant’s contention. See also Cooper v. United States, 94 
U.S. App. D.C. 343, 218 F. 2d 39 (1954); Remmer v. United 
States,^^ 205 F. 2d 277 (9th Cir. 1953). 


9 In the Curley case, supra, this Court stated: 

“ * • * The true rule, therefore, is that a trial judge, in passing upon ;i 
motion for directed verdict of acquittal, must determine ^vhethcr upon the 
evidence, gnang full play to the right of the jur\’ to determine credibility, 
weigh, and draw justifiable inferences of fact, a reasonable mind might 
fairly conclude guilt beyoml a reasonable doubt. If he concluiles that 
upon the evidence there must be such a doubt in a reasonable mind, he 
must grant the motion; or, to state it another way. if there is no evidence 
upon which a reasonable mind might fairly conclude guilt beyond a rea¬ 
sonable doubt, the motion must be granted. If hr concludes that either 
of the two results, a reasonable doubt or no reasonable doubt, is fairly 
pos-sible, he must let the jury deride the matter, * * ♦ But if a reason¬ 
able mind might fairly have a reasonable doubt or might not fairly have 
one, the case is for the jury, and the decision v< for the jurors to make.” 
(Emphasis supplied.) (SI U.S. .4pp. D.C. at 392.) 

^9 In the Remmer case, supra, the court s.aid: 

“ * * * The test to be applied on a motion of acquitt.al in such a case, 
hosvever, is not whether in the trial court’s opinion the e\'idcncc fails to 
exclude every hypothesis of guilt, but rather whether as a matter of law 
reasonable minds, as triers of fact, must be in agreement that reasonable 
hypothesis other than guilt could be dra^vn from the evidence. Stoppelli 
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As appellant points out, there is no dispute that on 
November 4, 1955, it was “Chilly” who turned the narcotic 
contraband over to Officer Vailes (Br. 11). The trial court 
was well aware of this fact and in submitting this phase 
' of the case to the jury he carefully explained to them why 
the appellant was charged in these counts as a principal 
(R. 199-200). 

Under the provisions of Title 18, Section 2 (a) of the 
United States Code: 

! “AMioever commits an offense against the United 

States, or aids, abets, counsels, commands, induces, or 
procures its commission, is punishable as a principal.” 

In interpreting these terms, it has been determined that 
the words “aids” and “abets” are not restricted to the 
technical meaning of the common law so as to require that 
the defendant be present at the time of the commission of 
the crime. Aaronso7i v. United States, 175 F. 2d 41 (4th 
Cir. 1949). On the other hand, mere presence at the scene 
of a crime is not evidence per se of guilt as an aider or 
abetter. Hicks v. United States, 150 U.S. 442, 447, 450; 
22 C.J.S., Crbninal Law, § 88 b (3), p. 160. 

Adopting the test formulated in United States v. Peo7ii, 
100 F. 2d 401, 402 (2d Cir. 1938), the Supreme Court in 
Nye & Nissen v. Uoiited States, 336 U.S. 613, 619 (1949), 
said: 

“ • • * In order to aid and abet another to commit a 
crime it is necessary that a defendant ‘in some sort 
associate himself \\ith the venture, that he participate 
in it as in something that he wishes to bring about, 
that he seek by his action to make it succeed.’ ” 

The trial court, too, adopted this rule. (See R. 214). 

V. United States, 9 CSr., 1950, 1S3 F.2d 391, cert, denied 340 U.S. S64, 71 
S.Ct. 88, 95 L.Ed. 631. If reson.able minds could find that the e%’idence 
excludes even- reasonable hypothesis but that of guilt the question is one 
of fact and must be submitted to the jury. Curley v. United States, 1947, 
81 U.S. .\pp. D.C. 389, 160 F.2d 229, cert, denied 331 U.S. 837, 67 S.Ct. 
1511, 91 L.Ed. 1850; Stoppelli v. United States, supra.'' (Emphasis sup¬ 
plied.) (205 F.2d at 287.) 


A 
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Appellant however, says that he did no more than intro¬ 
duce Chilly to the officer (Br. 11). But the record refutes 
this suggestion and shows that he consciously shared in 
the criminal acts for which he was indicted. Like so many 
other cases, this case presented a simple and direct issue 
of credibility. Appellant's evidence was in flat conflict with 
that of the Government. It was clearly the jury’s function 
to determine what to believe and whether the proof was 
convincing beyond a reasonable doubt. Cf: Bates v. 
United States, 95 U.S. Supp. D.C. 57, 219 F. 2d 30 (1955); 
Wig fall V. United States, 97 U.S. App. D.C. 252, 230 F. 2d 
220 (1956). 

The jury could well have chosen to believe that appellant 
made the initial suggestion to go to Joe Cave’s house and 
that he accepted $3.00 from Officer Vailes as payment for 
some narcotics. Prior to November 4, 1955, Chilly was 
unknown to the Officer. Appellant not only introduced the 
officer, but also vouched for him to Chilly. Appellant was 
present and participated in the conversation about buying 
the narcotics at the Southwest location. The evidence 
established that he again accepted the $^3.00 from the officer 
and that he went with Chilly to get the narcotics. 

United States v. Moses, 220 F. 2d 166 (3rd Cir. 1955), 
cited by appellant (Br. 13), is clearly distinguishable. 
There the court set aside the conviction of a female addict 
who had been convicted as an accomplice of a seller of 
narcotics. But unlike the instant case, the appellant Moses 
was not present when the narcotics were delivered. Nor 
was there any e'vndence of collaboration or association with 
the seller. On th(‘ contrary, the court found that her con¬ 
duct was only prefatory to the sale in that she had merely 
introduced the government agents to the seller and vouched 
for them.^^ 

In the case at bar, however, under “the aiding and 
abetting theory” the jury was entitled to draw inference 


11 It is clear here that appellant was much more th.an merely a ‘‘procuring 
agent”. Cf: Duff v. United States, — U.S. App. D.C. —, — F.2d — 
(No. 13197, decided November 29, 1956); United States v. Valdes, 229 F.2d 
145 (2d Cir. 1956). 
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supplying any lack of evidence directly connecting appel¬ 
lant 'tt’ith the specific acts cliarge<l in the indictment from 
the abundant circumstantial evidence offered. Moreover, 
if the jurors Avere satisfied that appellant’s exculj^atory 
statements were false, then they were actually justified in 
regarding appellant’s statements as evidence of guilt. 
Wilson V. United States, 162 U.S. 613, 620 (1896); Ladrey 
v. United States, 81 U.S. App. D.C. 127, 155 F. 2d 417 
(1946). 

Under these circumstances there was ample evidence of 
colloboration by and association of apjjellant as an inten¬ 
tional participant in the common design. Appellant should 
not be permitted to escape his penalty merely because an¬ 
other mav have been the dominate figure in effectuating 
their criminal purpose. It is manifest that in the instant 
case, appellant aided, abetted and counseled Chilly. Cf: 
Pereira v. United States, 347 U.S. 1, 10 (1954); Kye <£: 
Kissen v. United States, supra. See, WilUatns v. United 
States, 94 U.S. App. D.C. 219, 215 F.2d 35 (1954). His con¬ 
tention should be rejected. 

Furthermore, the jury would have before it the evidence 
of appellant’s participation in the events of October 22, 
1955. Only twelve days had intervened since appellant had 
allegedly been directly involved in narcotic violations. 
Surely this evidence would also tend to show his predisposi¬ 
tion and criminal design to violate the narcotic laws on 
Xovember 4, 1955. Cf: Sullivan v. United States, 95 U.S. 
App. D.C. 78, 219 F.2d 760 (1955). 

II. 

The Trial Covirl Properly Exercised Its Discretion In Curtailing 
The Cross-Examination Of The Government Chemist On 
An Immaterial Issue. 

Appellant’s contention that the trial court erred in cur¬ 
tailing the cross-examination of the Government chemist 
also lacks merit. He claims he was prejudiced because the 
ruling of the court prevented him from establishing that 
the contraband involved in the instant case was not of the 
character described in the indictment. The record, how- 
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ever, reveals that the cross-examination was immaterial to 
the issues framed and that the statute involved was cor¬ 
rectly interpreted by the trial court. 

Moreover, his objections need not be considered in view 
of the sentences imposed. Appellant’s complaint concerns 
Counts III and VI of the indictment which charged that he 
had “facilitated the concealment and sale” of heroin with 
knowledge that it had been “imported into the United 
States contrary' to law”. His attack is directed to the stat¬ 
utory presumption which permits conviction arising from 
possession of narcotic drugs. But the sentences under these 
Counts were imposed to run concurrently with the sentences 
imposed under Counts I and IV respectively which charged 
the sale of narcotic drugs without a written order of the 
purchaser. (See footnote 3). Xo presumption of any kind 
is involved in these latter counts. Consequently, since the 
sentences imposed under the former counts are not greater 
than the sentences imposed under Counts I ami IV, it is un¬ 
necessary for the Court to resolve the (luestion presented. 
Hirah(i}j.>'hi v. United States, 320 U.S. 81, So (1943): Jackson 
v. United States, 94 U.S. App. D.C. 71, 214 F.2d 240 (1954), 
cert, denied, 347 U.S. 1021 (1954); Wanzer v. United States, 
93 U.S. App. D.C. 412, 208 F.2d 45 (1953). 

In any event, it is clear that the right of cross-examina¬ 
tion is not unlimited in scope, and that the trial judge, in 
his discretion, may limit, restrict, or curtail cross-examina¬ 
tion where it is undue, immaterial, irrelevant, or slight bear¬ 
ing on the credibility and bias of the witness. District of 
Columbia v. Clawans, 300 U.S. 617, 632 (1937); Alford v. 
United States, 282 U.S. 687, 694 (1931). During the cross- 
examination of the Government chemist, defense counsel at¬ 
tempted to inquire whether the witness, if he were given a 
sample of heroin could tell “whether that heroin was the 
product of morphine derived from opium or the product of 
morphine derived synthetically?” (R. 80). On objection 
by the Government, the attempted cross-examination was 
not permitted since d- 

12Ruling of trial court (R. SI). See also Bates v. United States, 95 U.S, 
App, D.C. 57, 219 F.2d 30 (1955) and cases cited therein at fn. 4. 
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. . . the statute by its phraseology makes possession 
prima facie evidence of importation and places the 
burden of procedure to disprove the importation on the 
defendant, [emphasis supplied] 

Counsel for appellant then proffered to the Court that by 
the cross-examination he would establish:’^ 

. that the contraband in question in this case can¬ 
not be identified as a product from opium imported into 
the United States illegally. 

“... that the product which is the subject matter of this 
indictment is not necessarily the product of opium at 
all; that it would be and could be a product of morphine 
which is extracted directly from the poppy plant, the 
flower, without the necessity of having opium as a par¬ 
ent to morphine. 

“... that it could have come from morphine which was 
never derived from opium,...” (R. 98.) 

Appellant’s conclusions were predicated principally upon 
prior interrogation of the same Government witness who 
has testified on otlier occasions that a chemical analysis 
would not reveal whether a sample of heroin had been 
synthesized. See e.g. Minor v. United States, (No. 13,471 
presently under ad\’isement by this Court). Here as in 
Minor, supra, in arguing his position before the trial court, 
counsel’^ for appellant relied upon a Congressional report 
indicating that such a synthesis was now scientifically pos¬ 
sible. Senate Report No. 676, 83rd Cong. 1st Sess. (1953) 
pointed out that synthesis of morphine in a laboratory is 
now possible, though not economically feasible. The report 
stated: 


13 Proffers of proof on .a matter of this kind arc not ‘ ‘ inappropriate when 
the examination is cross and objection to a question is sustained.” Peckham 
V. United States, 93 U.S. App. D.C. 13G, 144, 210 F.2d 693 (1953). 

!•* The same attorney represents the appellant and the appellant Minor, 
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“Verv recentlv, rosea rcli chemists have evolved a 
method, of which the details have been published, by 
which morphine may be produced synthetically with¬ 
out the use of opium or the opium poppy as source 
materials, although the process is complicated and not 
yet economically feasible compared "with the process 
of obtaining: morphine from opium. For some time 
it has also been cheinically possible to produce cocaine 
sjmthetically Avithout the use of coca leaves as source 
material, although the synthetic process is likewdse 
not economically feasible. Futhermore, it is possible 
in countries where supplies of opium poppies are 
available, to produce morphine by direct extraction 
from poppy pods, without preliminary extraction of 
opium from the poppy ix)ds as a source material.’’ 

In this connection, however, it is important to bear in 
mind the statement of tliis Court in Wemstock v. United 
States. 97 F.S. App. D.C. 365, 231 F. 2d 699 (1956), that; 

“ ‘Material’ when used in respect to evidence is often 
confused with ‘relevant’, but the two tenns have wholly 
different meanings. To be ‘relevant’ means to relate 
to the issue. To be ‘material’ means to have probative 
weight, reasonably likely to influence the tribunal i.e., 
in making a detennination required to be made. A 
statement mai/ he relevant hat not material.” 
(Emphasis supplied) 

Although ai)pellant’s contention may aridly relate to the 
issue of importation, the possibility of synthesizing heroin 
has been consistently rejected by the courts in its relation 
to the rationality of the statutory presumption^’ and fac¬ 
tually would warrant no jury in returning a verdict of not 
guilty. Therefore, no prejudice was suffered. 

15 Similar contentions ■with reference to synthetic morphine and cocaine were 
considered unworthy of particular notice by the court in affirminji convictions 
per curiam in Turner v. United States, 94 U.S. App. D.C. 418, 211 F. 2d 
G52 (1954), cert, denied, 348 U.S. 821 (1954), and Roberts v. United States, 
88 U.S. App. D.C. 397, 190 F. 2d 600 (1951), cert. denied, 342 U.S. 855 (1951). 
See Brief for Appellee, pp. 30-34, Turner v. United Suites, supra; Brief for 
Appellee, pp. 31-35, Roberts v. United States, supra. See also. Senate Report 
Xo. 676, S3rd Cong. 1st Sess. 1953, for legislative history of Act of August 
S, 1953 defining term “narcotic drugs”. U.S. Code Cong, and Adm. News, 
1953, p. 2277. 
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Opium is still not commercially a domestic product. 
United States v. Yee Fing, 222 Fed. 154, 156 (D. Mont. 
1915): accord, Casey v. United States, 276 U. S. 413, 420 
(1928). Importation of opium for the purpose of manufac- 
turin" heroin is specifically forbidden liy law. 21 U.S.C. 

173. Even wartime emergencies have not required a cre¬ 
ation of native sources for our necessary medical supplies. 

In 1942, Congress enacted the Opium Poppy Control Act, 
56 Stat. 1045, 21 U.S.C. Sec. 188 (1952). This act made un¬ 
lawful the production of opium poppies except under a 
license issued as and when the Commissioner of Narcotics 
should determine such production to be necessary to sup¬ 
ply medical and scientific needs of the nation of a narcotic 
drug. The Senate report accompanying the bill indicated 
one of its purposes was to secure an adequate supply of 
critical material should the war make impossible its import. 
(Senate Report No. 1764, 77th Cong. 2nd Sess. 2 (1942).) 

Since our reserve supplies were adequate, no license was 
issued. Under the regulations adopted by the Commissioner 
of Narcotics, no license to produce the opium poppy or to 
manufacture opium or its products from opium poppies 
will be issued until he finds, ‘‘That the medical and scien¬ 
tific needs of the United States for narcotic drugs are not 
being or cannot be supplied from crude opium obtained by 
importation. 21 C.F.R. § 303.5, 303.8 (19.55). 

In United States v. Holmes, 187 F. 2d 222 (7th Cir. 1951), 
cert, denied, 341 U. S. 948 (1951), the court affirmed a con¬ 
viction of violating the Narcotic Drugs Import-Export Act 
although it was urged that the statutory presumption of 
importation from possession of heroin no longer existed in 
view of the enactment of the Opium Poppy Control Act. 
Rejecting this attack the court said: 

“The Control Act now prohibits the growing of opium 
poppies in this country except under license. AVe have 
been informed that a license has never been issued. 
The annual report of the United States Treasury De¬ 
partment, Bureau of Narcotics, 1947 reports (P.D. 27, 
28) that no opium was produced at that time in this 
country. AVe hold that the presumption provisions of 


21 U.S.C.A, Sec. 174 are valid and are in full force and 
effect and that the defendant’s conviction * • • must 
be sustained.” (1S7 F. 2d at 224) 

In the liirht of these circumstances, the mere possibility 
of synthesis of narcotics does not require, as appellant 
Avould prefer, that the leirislative presumption disappear 
from the case. To hold otherwise, would necessitate a con¬ 
struction that the statutory presumption had been repealed 
by implication, a practice, held by many courts, to be rarely 
indulged. 

CONCLUSION 

AMierefore, it is respectfully submitted that the .judgment 
of the District Court be affirmed. 

OLn-ER G.vsch, 

United States Attorney. 

Lewis Carroll, 

Joseph A. Lowther, 

Kichard J. Snider, 

Assistant 

United States Attorneys. 




Governznenl Appendix 
No. 13,366 


INDEX TO APPENDIX 

Page 

The Indictment . la 

The Court’s Charge to the Jury. 3a 

Verdict of the Jury. 16a 





The Indictment 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


Grand Jury Impanelled December 1, Sworn in on 

December 6, 1955 

Criminal No. 

Grand Jury No. 1526-55 

Vio. 26 U.S.C. 4704a, 4705a 
21 U.S.C. 174 

The United States of America 

V. 

William J. Matthews 

The Grand Jury charges: 

On or about October 22, 1955, within the District of 
Columbia, William J. Matthews did sell, barter, exchange 
and give away to James W. Vailes two capsules containing 
a mixture totaling about 2.5 grains of heroin hydrochloride, 
(juinine hydrochloride and milk sugar, not in pursuance of 
a written order, written for that purpose, from the said 
James W. Vailes, as provided by law. 

Second Count: 

On or about October 22, 1955, Avithin the District of 
Columbia, William J. Matthews purcliased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, Dvo capsules con¬ 
taining a mixture totaling about 2.5 grains of heroin 
hyrochloride, quinine hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the 
first count of this indictment. 
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Third Count: 

On or about October 22, 1955, within the District of 
Columbia, 'William J. Matthews facilitated the concealment 
and sale of two capsules containing a mixture totaling 
about 2.5 grains of heroin hydrochloride, quinine hydro¬ 
chloride and milk sugar, after the said heroin hydrochloride 
had, with the knowledge of William J. Matthews been 
imported into the United States contrary to law. This is 
the .same heroin hydrochloride which is mentioned in the 
first and second counts of this indictment. 

Fourth Count: 

On or about November 4, 1955, within the District of 
Columbia, William J. Matthews did sell, barter, exchange 
and give away to James W. Vailes one capsule containing 
a mixture totaling about 0.9 grains of heroin hydro¬ 
chloride, quinine hydrochloride and mannitol, not in 
pursuance of a written order, written for that purpose, 
from the said James W. Vailes, as provided by law. 

Fifth Count: 

On or about November 4, 1955, within the District of 
Columbia, William J. Matthews purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, one capsule con¬ 
taining a mixture totaling about 0.9 grains of heroin 
hydrochloride, quinine hydrochloride and mannitol. This 
is the same heroin hydrochloride which is mentioned in the 
fourth count of this indictment. 

Sixth Count: 

On or about November 4, 1955, within the District of 
Columbia, William J. Matthews facilitated the concealment 
and sale of one capsule containing a mixture totaling about 
0.9 grains of heroin hydrochloride, quinine hydrochloride 
and mannitol, after the said heroin hydrochloride had, 
with the knowledge of William J. Matthews been imported 
into the United States contrary to law. This is the same 
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heroin liyclrochloride wliicli is mentioned in the fourth and 
fifth counts of tliis indictment. 

Attorney of the United States in 
and for tlie Dis>trict of Columbia 

A True Bill 
Foreman 

The Court's Charge to the Jury 

The Court: Ladies and gentlemen of the jury: The 
introduction of evidence having been completed in this 
case, counsel ha\nng completed their arguments, it is now 
the Court’s responsibility to instruct you as to the law 
tliat will govern you in this case. 

It is your responsibility to accept the law as it is out¬ 
lined to you by the Court. I must first jioint out to you 
that the closing arguments made by Mr. Lowther and by 
Mr. McKenzie do not constitute evidence in the ciise. The 
outline of the evidence insofar as it has been given to 
you by these competent attorneys is not evidence in the 
ciise nor is the attorneys’ recollection of the evidence 
binding upon you. 

In the same manner, if in the course of my charge to 
you I have any occasion to refer to any of the evidence 
in the case mv recollection of the testimonv is not binding 
upon you because it is your recollection and your 
recollection alone which must guide you in reaching your 
verdict in the case. 

When you retire to the jury room you wall take with 
you a copy of the indictment which lias been returned by 
the Grand Jury in this case. Remember that an indict¬ 
ment is not evidence. The sole purpose of the indictment 
is to advise the defendant of the charges which have been 
preferred against him; tlxat is, the charges wliich he must 
answer when he comes into court. Remember that the 
indictment is not entitled to any probative value in your 
deliberations in the jury room. 
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This indictment, like all indictments in narcotic cases, 
is drawn in rather technical language. The first count of 
the indictment charges that on or about October the 22iid, 
1955, within the District of Columbia, William J. iNIatthew’s, 
that is this defendant, did sell, barter, exchange, and give 
away to James W. Vailes two capsules containing a mixture 
totaling about two and one half grains of heroin hydro¬ 
chloride, quiiTnie hydrochloride, and milk sugar, not in 
pursuance of a written order written for that purpose from 
the said James W. Vailes as j^rovided by law’. 

Eliminating the surplus wordage from this count of the 
indictment what does it charge? It charges that on 
October 22nd this defendant sold or gave to Officer Vailes 
two capsules of heroin not in pursuance of a written order. 

The see-ond count of the indictment refers also to the 
charged transaction of October 22nd, 1955, and says that 
on this date within the District of Columbia William J. 
Matthews purchased, sold, dispensed, and distributed, not 
in the original stam|>ed package and not fi'om the original 
stamped package two capsules containing a mixture 
totaling about tw’o and a half grains of heroin hvdro- 
chloride, quinine In’drochloride, and milk sugar, this being 
the same heroin hydrochloride which is mentioned in the 
first count of the indictment. 

To boil this second count of the indictment dowm to its 
essence, it charges that on October 22nd, 1955, the defend¬ 
ant Matthews purchased, sold, dispensed, or distributed 
not in the original stamped package and not from tlie 
original stami>ed package tw*o capsules containing tw’o and 
a half grains of heroin. 

I emphasize to you that the first count of the indictment, 
the second count and the third count all refer to the same 
transiiction. Perhaps some of you w'ho have not served as 
jurors before w’onder why there are several, in this case 
three, counts of the indictment all relating to the same 
offense or alleged offense. 

It is a principle of criminal law’ that if a person does one 
single act which violates tw’o or three or four or five law’s, 
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he may be prosecuted for tlie one act but for violation of 
each of the laws involved. 

For example, if I were to go out in the street some place 
and steal an automobile and drive it into Maryland I 
would violate a number of statutes. I could be prosecuted 
for unauthorized use of an automobile. I could be 
prosecuted for grand larceny. I could be prosecuted for 
interstate transportation of a stolen motor vehicle. There 
are three separate crimes which tit the act which I have 
committed and I can be indicted and can be prosecuted 
and can be convicted of a violation of all three of the laws 
although I committed but a single offense. 

So in these narcotic indictments and in this indictment 
in particular there are three alleged violations of laws 
growing out of one single transaction; that is, the 
transaction of October 22iid. And there are three alleged 
violations of the law in the indictmeut gro^vung out of the 
transaction of Xoveniber the 4tb. 

The third count of the indictment, again referring to the 
incident of October 22nd, 1955, charges that William J. 
Matthews facilitated the concealment and sale, facilitated 
the concealment and sale of two capsules containing a 
mixture totaling alx)ut two and a half grains of heroin 
hydrochloride, quinine hydrochloride, and milk sugar, after 
the said heroin hydrochloride had, with the knowle<lge of 
'William J. MattheA\’S, been imported into the United States 
contrary to law. 

This is the same heroin hydrochloride which is mentioned 
in the first and second counts of the indictment. 

So tliat the third count of the indictment charges simply 
that on or about October 22nd the defendant Matthews 
facilitated the concealment and sale of two and a half 
grains of heroin hydrochloride which had been imported 
into the United States in violation of the law. 

We have then the first three counts of the indictment 
charging three separate offenses growing out of the 
incident which the Govermnent says occurred on 
October 22nd. 


The fourth count of the indictment deals with the trans¬ 
action of Xovember the 4th, 1955, and charges tliat 
Matthews did sell, barter, excliange, and give away to 
James Vailes one capsule containing a mixture totaling 
about nine tenths grains of heroin hydrochloride not in 
pursuance of a wuutten order. 

So that the fourth count of the indictment charges again 
a violation of the narcotics laws for delivering narcotics 
without a written order just as does the first count of the 
indictment. 

The fifth count charges tliat on Xovember 4th, ^latthews 
purchased, sold, dispensed, and distributed, not in the 
origiiud stamped package and not from the original 
stamiM>d package one capsule containing heroin. 

So that the fifth count of the indictment is identical with 
the second count except that it relates to the transaction 
of Xovember the 4th and to the one capsule instead of 
two capsules. 

The sixth count clmrges that on or about Xovember 4th, 
1955, within the District of Columbia, the defendant 
Matthews facilitated the concealment and sale of one 
ciipsule containing a mixture totaling about nine tenths 
of one grain of heroin hydrochloride which had been im¬ 
ported illegally into the United States with the knowledge 
of the defendant Matthews. 

So that the sixth count, like the third count, charges the 
facilitation and concealment of the one grain or the one 
capsule of heroin hydrochloride wliich had been ini[X>rted 
into the United States in violation of the law. 

How do these acts wliich are set forth in this indictment 
become violations of the law? We have in tlie United 
States Code, in the criminal section, a law which provides 
as follows, and this law relates to the first and the fourth 
counts of the indictment: 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur¬ 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged or given on a form to 
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be issued in blank for that purpose by the Secretary of the 
Treasury. 

So that this is the section of the law under which tihe 
first and the fourth counts of the indictment are drawai. 
In the United States Code there is another section which 
says, and this relates to Counts 2 and o in the indictment: 

It shall be unlawful for any person to ])urchase, sell, 
dispense, or distribute narcotic dnvQ:s except in the orisrinal 
stamped packasre or from tlie original v«;tamped package 
and the absence of appropriate tax-paid stamps from 
narcotic drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose iwssession the 
drugs nmy be found. 

We have a third section of the United States Code which 
]>rov'ides, and this relates to Counts .3 and G of the indict¬ 
ment, that whoever fraudulently or knowingly imports or 
brings anv narcotic drug into the United States or any 
territoiy under its control or jurisdiction contrary to law 
or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment or sale of any 
such narcotic drug, after l>eing imported or brought in, 
knowing the s<ime to have been imported contrary to law, 
or conspires to commit any of such acts, sh<ill violate this 
section of the law. 

This section further provides: Whenever on trial for a 
violation of this sulxlivision the defendant is showm to 
have or to have had possession of the narcotic drug such 
possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant exjjlains the possession to 
the satisfaction of the jury. 

The law is that a defendant is presumed to be innocent 
and the burden of proof is upon the G-overmnent to prove 
him guilty beyond a reasonable doubt. It is sometimes 
said in the criminal courts that the defendant comes into 
the courtroom cloaked in the mantle of innocence and it 
is the res}X)nsibility of the Government to remove this 
cloak of innocence by proving his guilt beyond a reasonable 
doubt. 
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This presumption of innocence is one of the outstanding 
features of our Anglo-American sys-tem of jurisprudence. 
In many, if not most, countries of the \\'orld when a person 
is accused of a crime he is required to come into court and 
offer evidence to prove that he is iimocent. Our system 
is different. AVe say the defendant is presumed to be 
innocent and the burden of proof is upon the Government 
to prove him guilty beyond a reasonable doubt. 

This means simply that the defendant is not required 
to prove his innocence but rather that the Government is 
required to carry this burden of proof and to establish to 
vour satisfaction the guilt of the defendant bevond a 
reasonable doubt. 

It follows, therefore, that unless the Government, that 
is the prosecuting attoniey, maintains this burden of proof 
and i)roves to your satisfaction beyond a reasonable doubt 
that this defendant committed each and every element of 
the offense with which he is charged tlien you the jury 
must find the defendant not guilty. 

I said to you a moment ago the burden of proof is on 
the Government to prove the defendant guilty beyond a 
reasonable doubt, but this does not mean that the Govern¬ 
ment must prove the defendant guilty beyond all doubt 
whatsoever. In other words, the Government must prove 
the defendant guilty to a moral certainty but not to an 
absolute certainty. 

As its name implies, a reasonable doubt is a doubt 
founded or predicated upon reason; tliat is, a doubt for 
which you can give a reason to yourselves as contrasted 
to a doubt that is predicated or founded upon sympathy 
or any other factor than pure reason. 

I think I ciiii explain the meaning of reasonable doubt 
■to you in veiy simple non-legal, everyday language. Proof 
beyond a reasonable doubt means simply this. 

If after a fair and impartial comparison and considera¬ 
tion of all of the evidence in the case you can truthfully 
say to yourselves that you are not convinced of the 
defendant’s guilt, then you liave a reasonable doubt and 
your verdict should be not guilty. 
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Blit if after you make this fair and impartial comparison 
and consideration of all of the evidence in the case you 
can truthfully say to yourselves that you have an abidine; 
conviction of tlie defendant’s ^uilt. such as you would he 
willing to act upon in the more important and weighty 
mattei'S in the course of your own daily lives, then you 
have no reasonable doubt and your verdict should be 
guilty. 

In determining whether the Goveniment has established 
the cliarges against this defendant you must consider and 
weigh the testimony of all of the witnesses who have 
appeared before you. You are the sole judges of the 
credibility of the witnesses. This means that you must 
determine which of these witnesses vou are going to believe 
and to what extent you are going to believe them. 

In determining how much credence, how much credibility 
you will give to the testimony of each mtness you have 
the right to consider the demeanor of the witness on the 
witness stand, his or her manner of testifying, wliether 
the witness impresses you as having an accurate memory 
and recollection of tlie facts about which the witness is 
testifying, and whether the witness displays any interest 
in the outcome of the case. 

In addition, you have the right to take into consideration 
all of the factors that vou have found through the vears 
of your lives to be important in reaching the decisions 
which you have to make from time to time as to whether 
a particular person is telling the truth or is telling a 
falsehood. 

If you find tliat any witness willfully testified falsely as 
to anv material fact concerning which that Avitness could 
not possibly bo mistaken you are then at liberty to dis¬ 
regard the entire testimony of that Avitness or any part 
of the testimony of that Avitness. 

You are further instructed that A\diile the laAv makes this 
defendant a competent Avitness in his oaati behalf yet you 
have the right to take into consideration his situation, his 
interest in the outcome of the case, and all of the circum¬ 
stances AA’hich surround him, and to give to his testimony 
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such weig'lit as in your judgment it is fairly entitled to 
receive. 

In this case the defendant has offered some testimony 
known as character testimony to establish the fact that he 
has a good re])utation in the community in which he resides 
among the ])eople who know him. 

This evidence of good character should be considered in 
conncK^tion with all of the other evidence in the case. You 
have been told that you must find the defendant is guilty 
of the crime charged beyond a reasonable doubt. It is 
])ossible that this evidence of good character alone may 
create a reasonable doubt in your minds of the defendant’s 
guilt even though without the evidence of good character 
the other evidence in the Ciise might convince you that the 
defendant is guilty. 

In this regard the Court permitted the prosecuting 
attorney to ask the character witnesses whether they knew 
or liad been infonned that this defendant had been arrested 
in 1952 and in 1955 upon charges of investigation. 

The law upon this point, as it has been approved by 
the Supreme (’ourt, is contained in the folloAving excerpts 
which I am going to read to you for your ggiida.nce. 

The defendant has called character witnesses and the 
basis for the evidence given by those character ^vitnesses 
is the reputation of the defendant in the community and 
since the defendant tenders the issue of his reputation the 
prosecution may ask the witnesses if they have heard of 
various incidents in his Ciireer. 

I say to you that regardless of their answers you are 
not to assume that the incidents; asked about actually took 
place. All that is happening is that this mtness’ standard 
of opinion of the reputation of the defendant is being 
tested. 

Again I say to the jury that there is no proof that Mr. 
Matthews was arrested for investigation in 1952 and in 
1955. There is no testimony in the case to that effect. All 
that these witnesses have been asked is whether they had 
heard of that. There is nothing before you on that issue. 
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In connection witli the character evidence in tlie case 
I pennitted these questions of whether or not the witness 
knew that in 1952 and 1955 this defendant had l>een 
arrested for investig-ation. There isn’t any proof in this 
case that could be produced before you legally within the 
rules of evidence that tliis defendant was arrested in 1952 
or in 1955 for investigation and that fact you are not to 
hold against him nor are you to assume what the con¬ 
sequences of those arrests were. 

You must drive these factors from jour mind insofar 
as the defendant is concerned and take into consideration 
these questions only in weighing the evidence of the 
character ^vitnesses. 

There is another aspect of this case which may cause 
some confusion in your minds and that is why the defend¬ 
ant Matthews is charged in Counts 4, 5, and 6 with the 
transaction of November the 4th when the Government’s 
testimony indiciited that Chilly, the individual identified 
as Chilly, had delivered the one capsule of narcotics to 
Ofiicer Vailes and had returned the dollar and fifty cents 
cliange to him. 

The reason that this defendant is charged as a principal 
in this case is because the United States Criminal Code 
provides tliat whoever commits an offense against the 
United States or aids, abets, conceahs commands, induces, 
or pro<luces, its commission is punishable as a inuncipal. 

In other words, for practiciil purposes our Criminal 
Code has eliminated from the law what used to be known 
as accessories to a crime. 

It is the general rule under which we proceed tliat all 
of the people who pai"ticipate in any minor degree in the 
perpetuation of a criminal offense are charged as 
principals. And it is for this reason that the Court has 
permitted the case to proceed before you on Counts 4, 5, 
and 6, in spite of the evidence that Chilly was the one who 
actually delivered the one capsule of narcotics. 

It is, I repeat, the Court’s responsibility to outline the 
law to you. It is your responsibility to accept the law as 
it is outlined to you by the Court. You are the sole, the 
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exclusive judges of the facts. I caution you not to pennit 
your judgnient or your reason or your intelligence to be 
swayed by pi-ejudice, by bias, by ill will or by s\nnpathy. 

You are not to be infbuMiced by your f(‘elings or by 
vour emotions. Your verdict is to be reached in accordance 
with 'the oath you took that you would well and truly try 
this case and a true verdict render in accordance with the 
evidence and in accordance with the law as it is outlined to 
you by the Court. 

Your verdict, of course, must be a unanimous one. That 
means that all twelve of you must agree in yoiir verdict. 
I use the word “venlict" in the singular advisedly because 
actually you are called upon to submit sic verdicts in this 
case. There are six counts of the indictment. You must 
consider each count separately and return a separate 
verdict on each count. 

IMien you return from the jury room the Clerk will ask 
your foreman bow do you find as to the defendant upon the 
first count of the indictment. Your foreman will answer 
either ^^liltv or not <i:uiltv. The Clerk will then ask what 
do you find as to the second count of the indictment. Your 
foreman will res{>ond either guilty or not guilty and so on 
through the six counts of the indictment. 

So you must have a separate finding as to each of tJlie six 
counts of the indictment. 

* • « • • 

The Could: Upon reaching the jury room you will select 
one of your members to serve as foreman. The foreman 
will preside at your delil>erations and speak for you in 
advising the Court of your verdict. 

The jury may retire, iNIr. iNFai’shal. 

(Thereupon the jury retired to deliberate at 2:35 o’clock 
p.m. this date.) 

* • • • • 

The Court: Ladies and gentlemen of the jury: I have 
received the note from your foreman in wliich you request 
further clarification of certain of the Court’s charge. 
Because of the lateness of the hour I am going to recess 
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this matter until Monday morning in order not to keep 
you here any longer tliis evening, l>ecjiuse I don’t want you 
to have any pressure on you in reaching your verdict in 
the case, 

I will on Monday’ morning give you further instructions 
in answer to your inquiry. In the meanwhile I am going 
to release you until 9:45 on Monday morning. 

I caution you again not to discuss the facts in the <mse 
with anyone, the members of your family, your associates 
on the jury, or anyone else until you return to the court¬ 
room on Monday morning. 

If by any chance there is any reference to the trial of 
this Ciise in the newspapers you should not read those 
accounts nor should you listen to any news broadciists 
tluvt might contain any reference to the trial of this case. 
You are excusetl until 9:45 on ^londav morning. 

•r' O 

* * • « • 

The Court: Ladies and gentlemen of tlie jury: Late 
Friday afternoon the Marshal of the court delivered to 
me your note in whicli you asked to hear repeated the 
Court’s instructions on the fourth, fifth and sixth counts 
of this indictment. 

If I can visualize the difficulties which are confronting 
you in 'tlie jury room, it grows out of the fact that accord¬ 
ing to the defendant’s testimony in this case the money 
was handed by the ix)lice offic-er directly to the man 
identified as Chilly and the narcotics were delivered by 
Chilly d.irectly to the police officer without this defendant 
participating in the transaction in any manner. 

You will recall, of course, that the Government’s 
testimony is in direct conflict with the defendant’s version 
of the case insofar as the fourth, fifth, and sixth counts of 
the indictment are concerned, and in this regard I }X)int 
out to you that your responsibility in determining who to 
believe in this situation is your paramount problem. 

In other words, do you believe the testimony of the 
Government’s witnesses or do you believe the testimony 
of the defendant’s witnesses? And when you answer that 
question you must, of course, decide, if you believe the 
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Government's ^ntnesses, wliether tlie Government has 
proved its case beyond a reasonable doubt. 

You will recall that the fourth, fifth, and sixth counts of * 
the indictment related to the transaction of Xovembcr 4th, 

1955. 

In essence, the Court said to you on Friday morning 
that the reason that the defendant Matthews is clnirged 
as the principal defendant or as the only defendant with , 
reference to these three counts of the indictment is tliat 
the law in this jurisdiction has abolished the dLstinction 
between accessories, aiders and abetters, and provides 
that any ]>erson who aids, abets, conceals, commands, 
induces, or pro<-ures the conunission of a crime is punish¬ 
able as a principal. 

IVliy do we have such a statute and what does it mean? 

At the common law of England and in the common law 
as it was administered in our criminal courts in the United 
States for a century or more there were a number of very 
fine 'distinctions drawn between the degrees of participa- , 
tion in a crime. Y'e had acce.<sories before the fact. "VVe 
had accessories after the fact. IVe had aiders and 
abetters and the situation had become so complicated that 
even the minds of judges who are accustomed to dealing 
^\■ith fine distinctions couldn't decide who was an accessory 
before the fact as distinguished from a principal, who ^vas 
an aecesson,’ after the fact or who was an aider and 
abetter. 

Just to illustrate how complic<ite<l the law used to be, if 
Mr. A loaned a pistol to Mr. B with which Mr. B committed 
an offense, Mr. A was not a principal but was an accessory 
before the fact. If Mr. B committed a robbeiy with that 
pistol and afterwards gave the pistol to Mr. C who had 
the pistol so the xx)lice couldn’t find it Mr. C was an 
accessory after the fact. 

If ^Ir. D in some manner liad stood by and watched the 
conunission of the offense in order to notify the criminal 
if the police approached or something, or, in other words, 
if he were to give an alarm if anyone interfered in the 
crime he was an aider and abetter. I 
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You can sec that the majority of the criminal ciisos 
would become terribly comi)lica;ted with different rules 
applying: to each participant depending upon his degree of 
participation in the crime. 

The Congress of the United States by the statute wliich 
I have just read to yon, like the legislatures in most states, 
has abolished all of these distinctions. Our law says in 
effect now that there are no accessories l>efore the fact; 
there are no accessories after the fact; there are no aiders 
or abetters. Anyone who participates in the commission 
of a crime will be charged as a princiiral and held as a 
principal to the conmii.ssion of the crime. 

The Federal Statute says, and I re})eat, whoever commits 
an offense against the United States or aids, abet.s, com¬ 
mands, induces, or procures its commission is punishable 
as a principal. 

Counsel have over the weekend iriven .some studv to this 
problem and have submitted to me .some observations on 
various cases which have arisen in whidi this point has 
been argued as a matter of hiw. 

I have a statement from a judge of the Court of Appeals 
in the Second Circuit, which is generally New York, in 
which the court said that the manner in whicli a jury 
should determine whether a defendant has in fact acted as 
a principal by aiding or inducing or procuring the com¬ 
mission of an offense is as follows: 

Did tlie defendant associate himself with the criminal 
venture? Did he participate in it as something that he 
wished to 'bring about? Did he participate in the criminal 
offense and seek by his action to make the criminal offense 
succeed ? 

If he did associate himself with the criminal venture, if 
he participated in it as something that he wished to bring 
about, if he sought by his action to make the criminal 
offense succeed, then he is properly chargeable as a 
principal. 

An aider and abetter, as the words indicate, is one who 
assists, in any manner or in any degree, actively and by 
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some participation on his owm part in the commission of 
an offense. 

It is for you as judges of the fact, and that is your 
resix)nsibility in these criminal ciises, to decide as a matter 
of fact whether the defendant did or did not aid, abet, 
counsel, command, induce, or procure the commission of 
the crimes charged in the fourth, fifth and sixth counts of 
the indictment. 

* • • # # 

You may now, ladies and gentlemen of the jury, return 
to the jury room for further deliberations in this case. 

(The juiy retired again at 10:15 o'clock a.m. for further 
deliberations.) 

(Upon advising the Court, through the Marshal, that it 
had reached a verdict, the jury retui*ned to the courtroom 
where in the presence and hearing of the defendant and 
of counsel the 

Verdict of the Jury 

was announced as follows: 

The Deputy Clerk: Madam Forewoman, has the jury 
agreed upon a verdict? 

Tlie Forewoman of the Jury: We have, your Honor. 

The Deputy Clerk: Mliat say you as to the defendant, 
William J. Matthews on Count 1 of the indictment? 

The Forewoman of the Jury: We find the defendant 
guiltv. 

O V 

The Deputy Clerk: On Count 2 of the indictment ? 

The Forewoman of the Jury: We find the defendant 
guilty. 

The Deputy Clerk: On Count 3 of the indictment? 

The Forewoman of the Jury: We find the defendant 
guilty. 
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The Deputy Clerk: On Count 4 of the indictment? 

The Forewoman of the Jury: We find the defendant 
guilty. 

The Deputy Clerk: On Count 6 of the indictment? 

The Forewoman of the Jury: We find the defendant 
guilty. 

The Deupty Clerk: On Count 6 of the indictment? 

The Forewoman of the Jury: We find the defendant 
guilty. 

The Deputy Clerk: Members of the jur\’, your Fore¬ 
woman -says that you find the defendant guilty as charged 
and that is your verdict so say you each and all ? 

(Xo member of the jury indicated any dissent.) 
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